WoC 09/22
(For discussion)

Women’s Commission

Mainland Judgments in Civil and Commercial Matters
(Reciprocal Enforcement) Bill (“Bill”)

Background

Under Article 95 of the Basic Law, the Hong Kong SAR “may, through
consultations and in accordance with law, maintain juridical relations with the
judicial organs of other parts of the country, and they may render assistance to
each other”. As of September 2022, the Hong Kong SAR has entered into nine
documents with the Mainland on mutual legal assistance in civil and commercial
matters.

2. Among them, the arrangement titled {[55>PNHEER AR BT B A
e AH A58 nT AT R SR R AR AR ZEHE) (“Arrangement”) was signed
between the Government of the Hong Kong Special Administrative Region and
the Supreme People’s Court (“SPC”) on 18 January 2019.

3. The Bill seeks to implement the Arrangement in Hong Kong. The Bill
was introduced to the Legislative Council in May 2022. The Legislative
Council’s Bills Committee has completed its scrutiny on the Bill. Upon the
resumption of the Second Reading debate at the Legislative Council in Q4 2022,
we would strive for the passing of the Bill by the end of 2022. The Department of
Justice will introduce the Bill at the meeting of the Women's Commission. The
relevant presentation slides are at Annex.

Key Features

4. The Bill provides for the following two mechanisms -

(@) Part 2 of the Bill (Clauses 10 to 31) provides a mechanism for the
registration in Hong Kong of Mainland Judgments in Civil or
Commercial Matters; and

(b) Part 3 of the Bill (Clauses 32 to 34) provides a mechanism for the



application of certified copies of and the issuance of certificates for
Hong Kong Judgments in Civil or Commercial Matters to facilitate
parties in seeking recognition and enforcement of the Judgments in the
Mainland.

Objectives

5. The Bill seeks to establish a more comprehensive mechanism for
reciprocal enforcement of judgments (“REJ”) in civil and commercial matters
between Hong Kong and the Mainland, thereby reducing the need for re-litigation
of the same disputes in both places and offers better protection to parties’ interests.

6. An enhanced REJ mechanism would increase certainty and
predictability of the cross-boundary enforceability of judgments in civil and
commercial matters between the two places, reduce the risks, legal costs, and time
usually associated with the cross-boundary enforcement of such judgments.
This would in turn improve the environment for cross-boundary trade and
investment.

7. Further, the breakthrough in expressly including judgments on certain
intellectual property rights makes Hong Kong the first jurisdiction to have an
arrangement with the Mainland on REJ with such a wide coverage. It would
thus be conducive to complementing Hong Kong’s development into a regional
intellectual property trading centre as well as a regional centre for international
legal and dispute resolution services as outlined in the 14th Five-Year Plan for
National Economic and Social Development.

Key Provisions

A. Registration of Mainland Judgments in Hong Kong
Scope
8. Clause 3 of the Bill provides for the scope of the judgments to which

the registration mechanism applies by defining what qualifies as a ‘“Mainland

Judgment in Civil or Commercial Matters”. It refers to a Mainland Judgment

that is not an “excluded judgment” referred to in Clause 5; and either (a) it is

given in proceedings that are civil or commercial in nature under Mainland law;

or (b) it is given in proceedings that are criminal in nature under Mainland law,

and contains an order for the payment of a sum of money in respect of
2



compensation or damages by a party to the proceedings.*

9. The definition of “excluded judgments” in Clause 5 reflects Article 3 of
the Arrangement. Examples of “excluded judgments” include judgments on (a)
an excluded matrimonial or family case within the meaning of Clause 6; (b)
matters relating to the insolvency of an entity other than a natural person or the
bankruptcy of a natural person; and (c) matters relating to succession.

Registration applications

10. Clause 10 provides that a judgment creditor under a Mainland Judgment
in a civil or commercial matter may apply ex parte to the Court of First Instance
(“CFI”) for an order to register the Mainland Judgment, if:

(@) the Judgment was given on or after the commencement date of the Bill
(if passed)?;

(b) the Judgment is effective in the Mainland?; and

(c) there was a default in complying with the Mainland Judgment’s
requirement to pay a sum of money or perform an act* and the default
occurred within two(2) years before the date of the application and has
not been made good at the date of the application.®

11. An effective Mainland judgment refers to an enforceable judgment:

(@) given by the Supreme People’s Court;

(b) of second instance given by a High People’s Court or an Intermediate
People’s Court; or
(c) of first instance given by a High People’s Court or an Intermediate

People’s Court or a Primary People’s Court, where no appeal is allowed
or the time limit for appeal has expired with no appeal filed under
Mainland law.

12. For the purpose of registration, until the contrary is proved, a Mainland
Judgment is presumed to be given in a civil or commercial matter and effective in

Clause 3(1)(a)(ii) seeks to reflect Article 1(2) of the Arrangement.

Clause 10(1)(a)(i).

Clause 10(1)(a)(ii). See also Clause 8 which defines “Effective Mainland Judgments”.

Under Clause 2(2), the requirement to perform an act includes a prohibition, or a restriction, on the
performance of an act.

Clause 10(1)(b), with reference to the fact that under Mainland law, the time limit for enforcement of
judgements in the Mainland is two years (see Article 246 of the Civil Procedure Law of the PRC (¥ # 4 X

£{rR A TR,

B W N P
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the Mainland if a certificate certifying those facts is issued by the original
Mainland court.®

Setting Aside the Registration

13. A person against whom a registered judgment may be enforced may,
under Clause 21, apply to set aside the registration of the Mainland Judgment
within the time limit specified by the CFI, or if the CFI does not specify a time
limit, within 14 days after the date on which a notice of registration is served.’

14. The grounds on which registration must be set aside are exhaustively
set out under Clause 22(1). One of such grounds is where the jurisdictional
requirement 1s not satisfied in the circumstances of the proceedings in which the
Mainland Judgment was given.® The jurisdictional requirements are further
spelt out in Clause 23. In particular, in light of the territoriality principle
applicable to intellectual property rights, Clause 23(1)(a)(i) and (2) specifically
provide for the jurisdictional requirements applicable only to judgments given in
respect of tortious disputes over an infringement of a “specified intellectual
property right” or a civil dispute over an act of unfair competition under the
relevant Mainland law.

15. Clause 22(2) provides for a discretionary ground on which registration
may be set aside, being that the proceedings in the original Mainland court were
contrary to a valid arbitration agreement or jurisdiction agreement entered into by
the same parties on the same cause of action.

Effect of Registration

16. Clause 26 provides that a registered judgment may be enforced in Hong
Kong as if it were a judgment originally given by the CFI on the day of registration.

B. Facilitation of Recognition and Enforcement in the Mainland of
Hong Kong Judgments in Civil or Commercial Matters

17. To facilitate a party in seeking recognition and enforcement in the
Mainland of a Hong Kong Judgment in a civil or commercial matter® given on or
after the commencement date of the Bill (if passed) and is effective in Hong
Kong?!?, Clause 33 in Part 3 of the Bill provides that a judgment creditor to a Hong

& Clause 13(2).
7 Clauses 20 and 21, where the former seeks to reflect Article 12 of the Arrangement.
8 Clause 22(1)(b) .
o “Hong Kong Judgment in a civil or commercial matter” is defined in Clause 4.
“Effective Hong Kong Judgments” is defined in Clause 9.

4

10



Kong Judgment in a civil or commercial matter may apply to the relevant
specified Hong Kong court for a certified copy of the Hong Kong Judgment.

18. Clause 34 further states that when issuing a certified copy of the Hong
Kong Judgment, the specified Hong Kong court must also issue a certificate
certifying that the Judgment is given in a civil or commercial matter and is
effective in Hong Kong.

C. Relationship with the Choice of Court Arrangement

19. The Bill will not apply to the recognition and enforcement in Hong
Kong of a Mainland Judgment given pursuant to a “choice of court agreement”
made before the commencement date of the Bill (if passed).’? The Mainland
Judgments (Reciprocal Enforcement) Ordinance (Cap. 597) will continue to apply
to those Mainland judgments.

Way Forward

20. After the passage of the Bill, relevant rules would be made by the Chief
Judge of the High Court for the operation of the relevant mechanisms.

21. In the Mainland, the Arrangement will be implemented by way of
judicial interpretation to be promulgated by the Supreme People’s Court.

22. The Arrangement will come into effect simultaneously in both Hong
Kong and the Mainland when both sides have put in place the relevant
implementation mechanisms and will apply to judgments made on or after the
commencement date of the Arrangement.

Department of Justice
September 2022

11 The full title of the Choice of Court Arrangement is the Arrangement on Reciprocal Recognition and

Enforcement of Judgments in Civil and Commercial Matters by the Courts of the Mainland and of the Hong
Kong Special Administrative Region Pursuant to Choice of Court Agreements between Parties Concerned.
The Chinese title is (B3P 3 H A BB FREZRAPIDIr{FFFARREET DI AFEEE
H)ien% ) . The Choice of Court Arrangement was signed in July 2006 and took effect on 1 August
2008. The Mainland Judgments (Reciprocal Enforcement) Ordinance (Cap. 597) is the implementing
legislation as far as Hong Kong is concerned.

12 Clause 5(1)(j) and the Schedule to the Bill.
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@i Basic Law and Mutual Legal Assistance
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 Under Article 95 of the Basic Law, the HKSAR may, through consultations

and in accordance with law
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» maintain juridical relations with the judicial organs of other parts of the
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> they may render assistance to each other 15 & 2L E)

* Since July 1997, nine documents signed with the Mainland on mutual legal

assistance in civil and commercial matters
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REJ Arrangement (KR 22HE) Srrrrermmemes
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v Signed in January 2019
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v’ Establish a more comprehensive REJ mechanism in civil and commercial

matters
WL GRS EE )R 4 BE T 17 5 2 ]

v' To be implemented in HK by way of legislation
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Bill ({&HIEZE)

e introduced to LegCo
o [HILEEERAR (ROIEZE)
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e LegCo’s Bills Committee completed its scrutiny on the Bill J

e Expected Resumption of 2nd Reading Debate at L
o THET (IRRPIEZE) Y SEFREmIKIE

egCo

e Strive for early passage of the Bill
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@ Before REJ Arrangement — Problem 1
(HAZEHE) EE DA - HEE 1

Absence of a clear legal basis for seeking enforcement of HK judgments

in the Mainland
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@ Before REJ Arrangement — Problem 2
(HIAZEHE) SEE LAY - FREE 2

Difficulties in seeking enforcement of Mainland judgments in HK
R BT KT N HA AR PRI -
(A) Under common law }REZZ 35~
1. To enforce a non-HK judgment, one must
(Al — T ANaR = K TIER B H R - WA
> initiate a fresh action in Hong Kong by writ 3818 AT & & Fetl s

» bear the burden of proving to the court all the essential requirements for

the recognition and enforcement /K& o]/ EEEEZGHIE (T » s5HHA BEF| 1
~Eme ] N THYRT A FRUE :
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@ Before REJ Arrangement — Problem 2
(HIAZEHE) SEE LAY - REE 2

Difficulties in seeking enforcement of Mainland judgments in HK
FET AT KT WA HI PRI EE -

(A) Under common law (con’t) }REBEZZZ3E)E ()

LIJ

2. Atriable issue - whether a relevant Mainland judgment could be regarded as

final and conclusive
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OM)

(B) Under other arrangements/statutes/documents

H A2 AP

Document Effective since | Implemented via Scope of application
xXE CEREE | AHEHIDE i HEE

Choice of Court 01.08.2008 Cap. 597 * Money judgments only H A EEEHR
Arrangement * Where parties have agreed in writing that a court
(B EEEZHE) of one side will have exclusive jurisdiction to

determine a dispute arising from the contract

=5 N WHCEHFEE - THAKE A EEE
EERENE > AIRUA R S LIRS B FER I Lk

7S
Matrimonial 15.02.2022 Cap. 639 Civil judgments in matrimonial or family
Arrangement matters only 2 i IR ERY R E G
(LEHZEHE) [
Record of 14.05.2021  Existing common Related to corporate insolvency and debt
Meeting on :a"‘f ';eff_'me’ “°d'°;a' restructuring matters only
Insolvency egisia |\on\ neede 13 AL B ==
B TR EME] ; 7 VEANASER MEBEHEEE
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ﬁ% Upon implementation of REJ Arrangement
(AlRZEHE) ZER

Straightforward mechanism for REJ fi5 515 G 2% 7] FIh Tl
e “exclusive choice of court agreement” no longer a prerequisite
AT AR I
e avoid disputes on finality of Mainland judgments

it L N HI A R4 By 1 Y s

e Clear legal basis for enforcement in the Mainland
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E Upon implementation of REJ Arrangement

(FIRZEHE) SBR®& - Impact 2 272

Wide coverage of civil and commercial judgments
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* monetary and non-monetary judgments & 58 K IEEG IR

« judgments on specified intellectual property rights ¥5HH&1:

7:3 T2l
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* REJ Arrangement + Matrimonial Arrangement + Record of Meeting on CBI

(HIRZHE) + (BRZHE) + (HEFTHRCE)

» comprehensively cover around 90% of civil and commercial cases
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Upon implementation of REJ Arrangement

(FIRZEHE) BT 1R - Advantages %7 Ja

e Minimise need to re-litigate on same disputes
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SRR TR AR R

Ilmh

e Save cost & time 13 & B IS
e Enhance certainty E£HA-HEE M
e Facilitate trade & investment FI|[{EH& S5 HIEE

e Enhance HK’s competitiveness as a regional int’l legal and dispute

resolution services hub and IP trading centre IBF&;
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@i Key Features of the Bill {{&@[E X)) ZHEE
- Two mechanisms G E%EE]

1. Part 2 of the Bill provides:
(HRPIFZE) SB2EETIL T

* a mechanism for the registration in Hong Kong of Mainland

Judgments in Civil or Commercial Matters
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@i Key Features of the Bill {{&@[E X)) ZHEE

- Two mechanisms plE %%

2. Part 3 of the Bill provides a mechanism to facilitate application for recognition

and enforcement of HK judgments in the Mainland  {{&WI52ZE) E3EETIL T

M EE A\ F KW

* one may apply for &

5A wo AL SR TR AR

28 AT/ TE

H R

a) certified copies of Hong Kong Judgments in Civil or Commercial Matters
EBREEAALIZE A ; and

b) certificates for Hong Kong Judgments in Civil or Commercial Matters FHERE

Tl

REHIARHE
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@ Scope of the Bill {{EWIEZX) HE

- Civil or Commercial Matters FCZ5ZE

(1) Not “excluded judgment” (Clause 5) RBE 5 {&ETs “BEHERRAIHLE: and K
(2) Either: LU N H b —FE 0 ¢

a)

b)

Given in proceedings that are civil or commercial in nature under Mainland
law fEARSE N AR S R S B RV AR - HAEMAYALR 5 or By

Given in proceedings that are criminal in nature under Mainland law, and

contains an order for the payment of a sum of money in respect of
compensation or damages by a party to the proceedings (FFRE1E A H A
EHEEENVAEER RIEMEVEE - EE —IH a7% » Bk A
T2 P T Y — 5 A (R B R E R R S KR
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ﬁ% Clause 5 B F %
- Excluded judgment #ZEEERETEA
For example — Judgments on:  GITLL FEA -
 excluded matrimonial or family cases “#SHERRAVISHHER R E 2 /47

* matters relating to the insolvency of an entity other than a natural person

Fe i IEE

e F'wl

or the bankruptcy of a natural person [ IEE AN E
yg/n\kﬁéeﬁ_a‘a

* matters relating to succession [ -4/ KBENET
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ﬁ% Clause 8 £ /\{&&
- Effective judgments 4E3 £~

An enforceable judgment B[5RFFNTTHIHE - MaxHAAE:

. =t

e given by the Supreme People’s Court HHig A REBEEHHY

e second instance given by a High People’s Court or an Intermediate

People’s Court

R oor 2
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HERA

R FL

Y R H]

18



)
ﬁ% Clause 8 5 J\f¢&
- Effective judgments 437 EA

An enforceable judgment IR - TR

* of first instance given by a High People’s Court or an Intermediate People’s Court or a

Primary People’s Court, where under the Mainland law FHE4k A RERE ~ H4k A

RIAGEE R N BIAGEH VS —FAARR - iz iRt AR .

> no appeal is allowed or N AEEEZ AR H _EEF; or B¢

> the time limit for appeal has expired with no appeal filed %2% 2] FEFREIFR
HIC & » AR s




@ Clause 13(2) Z813(2){&&

- Certificate and presumption of effective judgments

28 97 S LT B LA A EIHEE

Presumption » Mainland Judgment presumed to be given in a civil or

commercial matter and effective in the Mainland if a certificate certifying

those facts is issued by the original Mainland court

EE » NAHNAIZIABE SR HEEIAE - s8R AR B P I A8
R SEAIR » SZARARE R BIEN IR RS AR
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Clauses 20 & 21 =£20 7211
- Setting aside procedure &SI EREH I FZ 7

May apply to set aside the registration of judgment o] EHZ5F

2 H R S EC ERE YR HA By

 within the time limit specified by the CFlI in the registration order
N EEISERRIIERR - or 2

 within 14 days of service of registration notice if the CFl does not specify a

time limit A FEATARE A 1S IRIY » 1EBTEAE L ELI1ARA
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@ Clause 22 F522{6%
- Grounds on setting aside J-Z 37 ERETREHT

Clause  Exhaustive grounds on which registration must be set aside DLE55 5505 AR ~ ZHEEEC
20 emmn, o
e jurisdictional requirement (provided in Clause 23) NOT satisfied
B 23R E A B E A
* Fraud BRZE
* manifestly incompatible with public policy BRZHZERZ /3L

Clause A discretionary ground on which registration may be set aside & 0] - & st fEREAY R -
22(2)
* Proceedings in the original Mainland court contrary to a valid arbitration agreement
or jurisdiction agreement entered into by the same parties on the same cause of

action PUMLHISERGEFIN AR - MRS TT > Bt E AR T
1 AR B E AT :
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Clause 32 £5321{F%

- Effect of registration &35

A registered judgment ELRECH|A

* May be enforced in Hong Kong as if it were a judgment originally

given by the CFl on the day of registration

HEREREIT - BHLFRE

IJ

II:_I El/j_‘* 7K

HREAVAREFE S0 E HIRSE
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Clauses 33 & 34 =833 k7 344k%

- Facilitation of Recognition and Enforcement in the
Mainland of Hong Kong Judgments

FIELEPIH58 BRI BT T A A

* may apply for a certified copy of a Hong Kong Judgment

SRR

SPEI A TSN

 When issuing a certified copy of the Hong Kong Judgment, the specified Hong

Kong court must also issue a certificate certifying the Judgment:

5 AEAGIAE 3 N B A ARG - TE# N — (R E s

2% Fl A

» is given in a civil or commercial matter 27§

> is effective in Hong Kong TE &4 3
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Way Forward RAKF&[o]
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Way Forward RAKE&[H]

* Implementation in HK: REJ Bill + Rules

BB THERE

i |

(

#

A1) i’

(rpIEZE) + (FREI)
» Rules to be made by Chief Judge of the High Court

B A B A E 5] 1L
> for the operation of the relevant mechanisms Fi/ H[EE 1528

ES 1L

* Implementation in Mainland: judicial interpretation by the Supreme

People’s Court PN} 5 HI % E

- BREIA Bk AT Bl AR
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Way Forward RAKE&[H]

* Promotion and capacity building initiatives

RS KR T TR R 2RI

* Close liaison with stakeholders on implementation

B ERE BRI T R R
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